qg- TRy
&P& corrv ey 105

BEFORE THE
DEPARTMENT OF TRANSPORTATI ON
WASHI NGTON,  D. C.

Joint Application of

UNI TED Al R LINES, [INC

and Docket OST 96-1116 — ol
DEUTSCHE LUFTHANSA, A G
(LUFTHANSA GERMAN Al RLI NES)

under 49 U.S.C. 41308 and 41309 for
approval of and antitrust inmunity for
an expanded alliance agreenent

[ P W e L e N L S N

Conmmuni cations with respect

to:

WOLFGANG SACHER

CGeneral Counsel

DEUTSCHE LUFTHANSA, A G
Fl ughaf en Frankfurt

D 60549 Frankfurt/ Min
Ger many

(011) 49-69-696-91300

JAMES S. CAMPBELL

KARAN K. BHATI A

W LMER, CUTLER & PI CKERI NG
2445 M Street, N W

Washi ngton, D.C. 20037- 1420
(202) 663-6000

Counsel for
DEUTSCHE LUFTHANSA, A G

DATED:  May 20, 1996

0p9¢

to this docunent

shoul d be sent

STUART |. ORAN
Executive Vice President
Corporate Affairs and
Ceneral Counsel

UNI TED AIR LINES, |NC.
P.O Box 66100
Chicago, Illinois 60666

(847) 952-5052

JOEL STEPHEN BURTON
G NSBURG FELDVAN and BRESS,
CHARTERED

1250 Connecticut Avenue, N W
Suite 800

Washi ngton, D.C. 20036
(202) 637-9130

Counsel for

UNI TED AIR LINES, |NC.



BEFORE THE
DEPARTMENT OF TRANSPORTATI ON
WASHI NGTON,  D. C.

Joint Application of
UNI TED AIR LINES, |NC

and Docket OST 96-1116

DEUTSCHE LUFTHANSA, A G
(LUFTHANSA  GERMAN Al RLINES)

under 49 U.S.C. 41308 and 41309 for
approval of and antitrust immunity for
an expanded alliance agreenent

- Nt Nl N N N g Nt i it st itV N at?

ANSWER OF NT APPL| CANTS T NT RT E

United Air Lines, Inc. ("United"), Deutsche Lufthansa, A G
("Lufthansa") and their respective affiliates (collectively, "the
Joint Applicants") hereby submt this Answer to the coments on
the Departnent's Order 96-5-12 ("Show Cause Order") submitted by
Arerican Airlines ("American") and the International Air
Transport Association ("IATA"). Neither Anmerican's nor IATA’s
comments should delay the inmmediate issuance of a Final Order
approving and imunizing the United/Lufthansa Al liance Expansion
Agreement. The filing by |ATA does, however, suggest the
desirability of a clarification with respect to the |ATA

wi t hdrawal requirenents of the Show Cause O der.



Aneri can

Anerican's bjections to the Show Cause Order reiterate, in
an abbreviated form the points American has raised twice in
previous pleadings in this docket: that the Departnent shoul d
del ay approval of the United/Lufthansa application until it has
acted on the Anerican/Canadian Airlines International
application; and that the Departnment should require Lufthansa to
di scontinue "various practices" which American asserts nust be
responsi ble for SABRE’s allegedly poor performance in GCermany.
Both of these points have been fully answered by the Joint
Applicants in previous responses to Anmerican's filings, and were
clearly and appropriately rejected by the Departnent in the Show
Cause Order. Oder 96-5-12 at 29-30. Anerican still cannot
suggest any |egal basis whatever for delaying pronpt Departnental
action on the United/ Lufthansa application. Nor does it furnish
any evidence that Lufthansa or any entity under Lufthansa's
control has engaged in any discrimnatory CRS practices in
Ger many.

Unable to offer credible evidence of any CRS w ongdoi ng by
Luf t hansa, Anerican now argues that the Departnment should hold
the German CGovernnent itself responsible for "the multiple CRS
barriers which have long existed in Gernany," and that the
Departnment should hold the United/Lufthansa application hostage
until it has obtained assurances that these alleged barriers wll
be renedi ed. The only exanple of such barriers that American

offers is the German Governnment's ownership of the Gernman



rail road, which, while apparently noving ahead on the resolution
of technical issues to SABRE s satisfaction, has allegedly failed
to accept SABRE s commercial ternms and has not yet provided
"substantive comments"” on a recent SABRE commercial ' proposal for
the marketing of German Rail services through SABRE. The claim
that any of this rises to the level of a "CRS barrier" or
“discrimnatory behavior" neriting the denial or delay of the
Joint Application is patently without nerit.

In any event, as the Departnment correctly noted, there are
"other fora nore appropriate for addressing these [CRS]
concerns. " Show Cause Order at 30. This conclusion is all the
nore appropriate given that SABRE s conplaints now focus on the
CGerman Governnment and are entirely unrelated to the actions of

Lufthansa, a private conpany.

LATA

The | ATA Response requests that proposed Paragraph 3 of the
Show Cause Order be withdrawn and that the issue of tariff
coordination involving carriers in antitrust-imunized alliances
be addressed instead in Docket 46923 (IATA’s application for
approval and antitrust inmunity for revised provisions for the
conduct of traffic conferences). \Wile the Joint Applicants take
no position on IATA’s requests, they do believe that the |ATA
Response deserves the Departnent's serious consideration

United and Lufthansa enphasize, however, that the issues
raised by the | ATA Response should not be allowed to del ay
finalization of the Show Cause O der. For that reason, should
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the Departnent wish to reconsider the |ATA issues in another
proceeding, United and Lufthansa hereby state that they are
willing voluntarily to limt their participation in |IATA tariff
coordi nation regarding through fares, rates or charges applicable
between the United States, on the one hand, and Germany, the
Net herl ands, and any other country in Europe whose designated
carriers participate in alliances simlar to the United/ Lufthansa
alliance and are subsequently granted antitrust imunity, on the
other hand, on the sane terns that Northwest and KLM have agreed
to limt their participation in IATA tariff coordination in the
letter dated May 8, 1996 which has been filed in this docket.
Li ke Northwest and KLM United and Lufthansa are prepared
voluntarily to accept such a |[imtation so long as all other
carriers simlarly situated are under a conparable limtation

If, notwi thstanding the | ATA Response, the Departnent
decides to finalize Paragraph 3 of the Show Cause Order, the
Joint Applicants strongly urge the Departnent to make clear that
the limtation is a requirenment that the Departnent is inposing
rather than a "condition" of the immunity being conferred. Thi s
clarification could be acconplished by changing the wording of
Paragraph 3 to read: "We require [or direct] United Air Lines,
Inc. and Deutsche Lufthansa, A G d/b/a Lufthansa Gernan
Airlines, and their respective affiliates, to withdraw from
participation” and so on as in the current tentative version of

Par agraph 3.



This formof wording, in which the Departnent "directs" or
"requires" rather than "conditions its grant of approval and
imunity", is the formused in the Northwest-KLM Final Oder 93-
1-11. There the various requirements as to resubm ssion
reporting, recusal, and prior approval are all inposed by
| anguage that "direct([sl]l" or "requirelsl" the applicants to do
what the Department wants. None of the requirements is nmade a
“condition" of the grant of antitrust immunity, even though sone
of these requirenments are referred to loosely as "conditions" in
t he discussion sections of the preceding Order to Show Cause 92-

11- 27 (see, e.g., id. at 5, 12).¥

VWHEREFORE, Joint Applicants urge the Departnment pronptly to
make final its Order to Show Cause, with the two clarifications
as suggested in the instant Answer and in our Conments of May 16,

1996, and to approve the Al liance Expansion Agreenent under

v As a requirenment or direction, the limtation on |ATA
participation by the Joint Applicants would be enforceable by the
Department in the sanme nmanner as any other requirenent the
Departnment inposes on carriers subject to its jurisdiction. If the
limtation were a "condition" to immunity, however, private
litigants could initiate an antitrust action challenging conduct
that the Departnment has expressly inmmuni zed and attenpt to have the
court set aside the imunity based on an allegation that either
United or Lufthansa had not satisfied the condition as interpreted
by the plaintiffs. There can be no assurance that the court would
exercise its discretion to refer this allegation to the Departnent
for resolution -- with the result that the Department would have
ceded, to a court hearing a private |awsuit, its oprimry
jurisdiction over antitrust imunity for international airline
al i ances.



49 U . S. C. 41309 and exenpt United and Lufthansa and their
respective affiliates fromthe antitrust |aws pursuant to 49

U S. C 41308.
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